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HIGH RISK OFFENDERS BILL 2019 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Dr Steve Thomas) in the 
chair; Hon Sue Ellery (Leader of the House) in charge of the bill. 
Postponed clause 3: Terms used — 
Committee was interrupted after the postponed clause had been amended. 
Hon MICHAEL MISCHIN: Before question time, I was exploring some of the implications of the definition of 
“relevant agency” in clause 3. I appreciate and accept what the minister has said about issues of flexibility and the 
like. I also accept the distinction the minister has drawn between the Health Services Act and the Chief Psychiatrist 
or the Chief Psychiatrist’s appointee. Given that the whole point of the board is to explore ways of management, 
would it not be prudent to include in the definition of “relevant agency” the words “the department of the Public 
Service principally assisting in the administration of the Mental Health Act”, or words to that effect, or is that 
embraced either by having the Chief Psychiatrist there or through the mechanism outlined in paragraph (b)? 
I confess that I do not know the detail of how that matter will be dealt with, but given that the government is 
looking at the acquisition of knowledge and management and all the rest of it, and at having the department 
responsible for health services involved at that level, it seems to me that the Chief Psychiatrist would be more 
involved in the clinical elements rather than necessarily administration or governance. I therefore leave for the 
minister’s consideration whether there ought to be a specific requirement that that particular department be 
included. I know the minister will say that that can be prescribed under paragraph (f). However, that leaves it open 
to be undesignated at some time in the future. 
Hon SUE ELLERY: I am advised that it is a deliberate decision to include them both, as is structured in the 
current act. The member is correct in the sense that the Chief Psychiatrist has the clinical expertise and has certain 
clinical responsibilities under the Mental Health Act. As I said earlier, the Department of Health manages places 
like the Frankland Centre. Part of the function of the board is to develop expertise in both the assessment and 
management of these people. The advice I have is that they are both included quite deliberately and will serve the 
purposes required. 
Hon MICHAEL MISCHIN: I turn now to page 4 of the bill and the term “serious offender under custodial 
sentence” at line 4 — 

serious offender under custodial sentence means a person — 
(a) who is under a custodial sentence for a serious offence; or 
(b) who — 

(i) is under a custodial sentence for an offence or offences other than a serious offence; and 
(ii) has been under that sentence at all times since being discharged from a custodial sentence 

for a serious offence; 
Are those phrases meant to mean different things in those contexts or is the word “a” missing from one of those 
definitions? I mention that because clause 3 also states — 

offender means — 
(a) a serious offender under custodial sentence; or 

It does not say “a” custodial sentence — 
(b) a serious offender under restriction; 

I give another example. Clause 35(1) states — 
The State may apply to the Supreme Court for a restriction order in relation to a serious offender under 
custodial sentence who is not a serious offender under restriction. 

Is that meant to be “a” custodial sentence, or does that have a different meaning for the purposes of that proposed 
section? It might take some time to think that through, because if we start to change bits of the bill, it may have 
a consequence. I would like to get some clarity about whether we are talking about the same concept in each of 
those phrases. 
Hon SUE ELLERY: Are they effectively interchangeable? Is that the member’s question? 
Hon MICHAEL MISCHIN: Yes. Do they mean the same thing? That is essentially it. 

Hon SUE ELLERY: I am advised that they are, indeed, deliberately different. Parliamentary counsel drafted the 
definition of “serious offender under custodial sentence” without the word “a” to capture the two elements of 
paragraph (b). Quite deliberately, it uses the definition — 
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serious offender under custodial sentence means a person — 
(a) who is under a custodial sentence for a serious offence; or 
(b) who — 

(i) is under a custodial sentence for an offence or offences other than a serious offence; and 
(ii) has been under that sentence at all times since being discharged from a custodial sentence 

for a serious offence; 
It quite deliberately is trying to capture those elements of paragraph (b). 
Hon MICHAEL MISCHIN: The minister is referring to the definition of “serious offender under custodial sentence”; 
is that right? 
Hon Sue Ellery: Correct. 
Hon MICHAEL MISCHIN: It can be easily overlooked that there is that significant distinction, but where else 
is the phrase “under a custodial sentence” used in the bill? Is the reference in clause 35 a typographical omission 
or is the way it is currently drafted in clause 35(1) correct? 
Hon SUE ELLERY: Honourable member, the only other place where “a custodial sentence” is referred to is at 
the bottom of page 4, at “under a custodial sentence”, and that is specifically for the purpose of the elements in 
paragraph (b) under “serious offender under custodial sentence” at the top of the page. 
Hon MICHAEL MISCHIN: I want to be certain in case we come across it somewhere else. Does that mean that 
if the phrase “under a custodial sentence” appears anywhere else in the bill, it is an error? It should not appear 
anywhere else in the bill. 
Hon SUE ELLERY: Honourable member, the best advice I have, without getting my advisers to go through and 
do a phrase check throughout the entire bill, is that the definition of “under a custodial sentence”, which appears 
at line 29 at the bottom of page 4, is there specifically for the purpose of being included in what appears in lines 7 
to 12 at the top of page 4—that is, the elements of paragraph (b) that make up “serious offender under custodial 
sentence”. I cannot give the member an undertaking that the advisers will go away and do a phrase search to see 
whether it appears anywhere else, but that is the purpose of that distinction. 
Hon MICHAEL MISCHIN: Thank you for that. That clarifies things and if we do happen to come across 
something, at least we know it has to be dealt with. 
Hon NICK GOIRAN: Previously, we looked at the definition of “relevant agency” and I indicated that I would move 
my amendment 43/3 on the supplementary notice paper. However, I am persuaded by the government’s explanation 
that machinery-of-government changes might justify the inclusion of paragraph (f) under “relevant agency”. Can 
I ask the minister to consider the definition of “supporting agency”, which is found on the following page? On 
page 4, the definition of “supporting agency” includes — 

(a) a relevant agency; 
But it then goes on to include — 

(b) the department of the public service principally assisting in the administration of the Prisons Act 1981; 
(c) the Office of the Director of Public Prosecutions; 
(d) the Prisoners Review Board established by the Sentence Administration Act 2003 section 102; 
(e) the Supervised Release Review Board established by the Young Offenders Act 1994 section 151; 
(f) any other public sector body designated by the Regulations as a supporting agency; 

Why do we need paragraph (f) under the term “supporting agency” if we already have paragraph (f) under the term 
“relevant agency”? 
Hon SUE ELLERY: The definition that the honourable member refers to is “supporting agency”. This goes to 
agencies that may hold information or may conduct functions in respect of high-risk offenders, and the requirement 
of such agencies to cooperate and to share information. Although the argument is the same, in the sense that we want 
flexibility in the event that there are further machinery-of-government changes, for example, it is even more important, 
if I can be so bold, than the previous one. Imagine, for example, that the sharing of information may be much wider 
than the specifics of the make-up of the board. It is probably more important than the previous one. It is there for 
that practical purpose; that is, some agency may exist now—I have no examples—that we find holds information 
that needs to be shared or, indeed probably more likely as a function of any future machinery-of-government 
changes, that we need to capture quickly. 
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Hon NICK GOIRAN: The difficulty I have is that, for example, paragraph (b) under “supporting agency” at line 20 
on page 4 states — 

the department of the public service principally assisting in the administration of the Prisons Act 1981; 
It strikes me that it does not really matter what machinery-of-government changes are made by any government, 
only one department will ever principally assist in the administration of the Prisons Act. Whether we call it the 
Department of Corrective Services or the Department of Justice—whatever we call it—that particular department 
and all the information that it has, and the obligation for it to support and share and exchange information, is 
already captured under paragraph (b). I do not see why we need this so-called catch-all machinery-of-government 
provision at paragraph (f) when the wording provided at paragraphs (b) to (e) adequately cover that scenario.  
I give another example. Paragraph (e) states — 

the Supervised Release Review Board established by the Young Offenders Act 1994 section 151; 
It is clear to me that machinery-of-government changes will have no impact upon that.  The board is a creature of 
statute. It exists by virtue of section 151 of the Young Offenders Act 1994, and because of that it will have to 
exchange information as required under clause 24 in part 3 of this bill, which mandates the cooperation between 
supporting agencies. In light of that, why do we need paragraph (f) of the definition? It is clear that we do not need 
it for machinery-of-government changes pertaining to paragraphs (b), (c), (d) and (e) so there must be some other 
reason or it is not needed at all. 
Hon SUE ELLERY: I get the sense that the honourable member is not comfortable with the description of a catch-all, 
but the advice I am provided with is that we do not know what we do not know about agencies that might hold 
information and might be critical to the functioning of this legislation. Parliamentary counsel’s best advice is that 
this will ensure that rather than having to go back to the drafting process and start again with an amendment to the 
bill—we want it to function effectively and quickly; we are dealing with high-risk offenders—we will have the 
flexibility to capture any other agency that might have information that is required to be shared. 
Hon NICK GOIRAN: If that is the case, why do we not delete paragraphs (a) (b), (c), (d) and (e) under 
“supporting agency” on page 4 and amend paragraph (f) to simply say “any public sector body designated by the 
regulations as a supporting agency”? That would achieve the government’s purpose, because then any public sector 
body the government wants to make a supporting agency would be captured by that provision and there would be 
no need for paragraphs (a) through to (e). There would be a purpose behind listing paragraphs (a) to (e) in the first 
place, and that would be that the government has a duty to bring to the attention of the Parliament precisely the 
law it wants passed. That is why the government has no doubt spent, one would assume, many months consulting 
amongst itself to determine which agencies should be obligated under the law of Western Australia to exchange 
information. Because of the comprehensive consultation the government has undertaken over many months, 
including since this bill was last before the house when it was deemed a priority in September last year, it has 
determined it is the agencies listed in paragraphs (a) through to (e). 
If the position of the government at the moment is that it does not know what it does not know and so it needs 
paragraph (f) because it is really not sure what it is doing, it does not give me any confidence that the consultation 
undertaken that has resulted in paragraphs (a) through to (e) has been consultation at all. I am indeed troubled 
by the lack of explanation provided other than basically—these are my words—that the government wants 
a legislative goalkeeper just to make sure that nothing gets through the net because it has not done the work over 
this term of the fortieth Parliament and it has not done the consultation to the extent necessary to satisfy us that 
anything other than those agencies listed at paragraphs (a) through to (e) are required. I cannot imagine that the 
government would be comfortable with basically saying, “We have not done our homework, so can you get us out 
of this mess we have created and allow us to have paragraph (f) in the bill, not just once, but twice?” We see it at 
lines 24 and 25 on page 4 and then repeated at lines 27 and 28 on page 4. 
If the government’s position is to say to the chamber, “We have not done our work; we have been so busy over 
the summer recess;”—I do not know doing what—“we cannot tell you what the other public sector bodies are; we 
have not been able to identify any. We pretended for a moment that it was about machinery-of-government 
changes, but we now realise they have nothing to do with that at all. Just get us out of this hot mess and allow us 
to have paragraph (f) in the bill”, I am probably inclined to let it go through to the keeper, but it is most unsatisfactory 
that that is the standard we are being presented with this afternoon, given, as I say, how long we have had since 
this bill was last before us in September last year. It is not that the government has not had notice of this, because 
the two amendments standing in my name at 43/3 and 44/3 were on supplementary notice paper 137, issue 5, dated 
Tuesday, 24 September 2019, which was some five months ago. 
I am not sure when people started turning their minds to the supplementary notice paper and the matters before us 
at the moment, but I find it most unsatisfactory that we have not yet been provided with an explanation or an 
example of one public sector body that the government says will need to be designated by the regulations as either 
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a supporting agency or a relevant agency. The best we have had so far this afternoon is an explanation that the 
government intends to include the Commissioner for Victims of Crime on the board, and when I offered another 
mechanism by which to achieve that, the government said it would prefer to do it its way. I am left most dissatisfied 
with this situation, but I sense from the government that there is no appetite to do this and it is simply asking us 
to sign for it, once again, a legislative blank cheque. 
Hon SUE ELLERY: There was something missing in my life over summer and I could not place what it was, and 
now I remember. It was Hon Nick Goiran! 
Hon Michael Mischin: I knew there was this — 
Hon SUE ELLERY: Yes, it is a frisson; it is definitely a frisson! 
The DEPUTY CHAIR: Nobody call for a division! 
Hon SUE ELLERY: I do not accept that characterisation by the honourable member. I have provided an explanation. 
I appreciate that he does not share it and does not agree with it, but I do not accept that characterisation. 

Postponed clause, as amended, put and passed. 
Postponed clause 4: Term used: community — 
The clause was postponed on 24 September 2019. 
Hon NICK GOIRAN: This standalone provision in clause 4 to define the term “community” is housed within 
“Terms used”, section 3 of the Dangerous Sexual Offenders Act 2006. Why was it decided to be appropriate to 
separate the provisions?  
Hon SUE ELLERY: Yet again we are discussing the mystery that is parliamentary counsel drafting conventions. 
I am advised that it was not included in clause 3 because rather than being a specifically designed definition, it is an 
inclusive definition. Honourable member, I asked why we have defined the terms under clauses 5, 6, and 7 separately 
and I am advised that it is because they go to substantive issues. I cannot offer the member a less mysterious 
answer than that. I mean no disrespect to parliamentary counsel, of course—I may well want them to work on 
legislation in a hurry—but I am advised that it goes to the conventions about what things sit together and what 
things are separate. 
Hon NICK GOIRAN: Does this approach have any significance or any other bearing? Would it have mattered whether 
it had otherwise remained under clause 3, “Terms used”, or as the minister says, is it simply a matter of preference? 
Hon SUE ELLERY: I am advised that it is a matter of drafting preference and that nothing substantive turns on it. 
Hon NICK GOIRAN: Clause 4 states — 

A reference in this Act to the community includes any community and is not limited to the community 
of Western Australia or Australia. 

If we turn back to clause 3 to which we have just agreed, it states at line 17 on page 2 that “community”—if people 
want to understand what a community is—has a meaning affected by section 4. What is the definition of “community”? 
Hon SUE ELLERY: I am advised that in consideration of the policy around this, it comes from circumstances, 
perhaps in the past, in which other bodies making decisions about the release of prisoners considered very narrowly 
the risk to, for example, the community of Western Australia and not the broader international community. That has 
some consequences for those kinds of offences that can be committed overseas. I am thinking of child sexual abuse, 
but there might be others that I cannot think of. But that is why, I am advised, it is a broad and unusual definition. 

Postponed clause put and passed. 
Postponed clause 5: Term used: serious offence — 
The clause was postponed on 24 September 2019. 
Hon NICK GOIRAN: What are the repeal defences intended to be captured under clause 5(2)? 
Hon SUE ELLERY: I am advised—the honourable member would be aware of this—that over time the description 
and form of offences can change and this is to ensure that no matter the change in form of the offence, the actual 
offence can still be considered. 

Postponed clause put and passed. 
Postponed clause 6: Term used: committing a serious offence — 
The clause was postponed on 24 September 2019. 
Hon NICK GOIRAN: Clause 6(b), lines 26 and 27 on page 6, refers to “found mentally fit to stand trial”. It reads — 

would, if charged with an offence, be found mentally fit to stand trial; 
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Yet the explanatory memorandum refers to “found not mentally fit to stand trial”. Page 6 refers to “found mentally 
fit to stand trial” but the explanatory memorandum refers to “found not mentally fit to stand trial”. Is it not the 
default position that a person is fit unless found to be mentally unfit to stand trial? 

Hon SUE ELLERY: An amendment on the notice paper in the honourable member’s name seeks to add the word 
“not” after the word “found”. The government will agree to that. The provision was lifted directly from the 
Dangerous Sexual Offenders Legislation Amendment Bill 2015. The intention is that it should be a reference in 
this legislation to a person committing a serious offence includes a reference to the person doing acts or making 
omissions that constitute a serious offence regardless of whether the person would, if charged with an offence, be 
found not mentally fit to stand trial. That is how it should read. This was taken directly from the 2015 legislation 
and the member’s amendment will address that. 

Hon MICHAEL MISCHIN: It also makes it consistent with clause 79 of the bill. It goes to show that even the 
house of review can get it wrong. 

Hon NICK GOIRAN: Clause 79 refers to “has been found not mentally fit” and the word “not” is found 
immediately before the word “mentally”. Somebody at some point in time thought it was appropriate to very 
intentionally use the word “not” in clause 79 while somebody has decided not to use the word “not” in clause 6. 
If I go back to the dialogue between the minister and my learned friend the shadow Attorney General earlier about 
the distinction between “serious offender under custodial sentence” and the use of the phrase “under a custodial 
sentence”, my recollection is that the government said that it was very intentionally done. I guess that is why 
I am asking this question. Is it intentional that clauses 6 and 79 are worded differently, or should they be read 
the same way? 

Hon SUE ELLERY: I thought I had made it clear, honourable member: they should be read the same way. It was 
an error that the provisions before us under clause 6 do not have the word “not”. It was literally lifted out of the 
2015 bill. It should have been picked up, but it was not. 

Hon NICK GOIRAN: Just to conclude on that before I move my amendment, was clause 79 also lifted, or is that 
a different issue? 

Hon SUE ELLERY: I am advised that it is lifted. I guess what I am saying is: do not go looking for conspiracies 
when there are not any. It was lifted from a section of the DSO act that was correct. What is before us under clause 6 
was lifted from provisions of the DSO act that were incorrect. 

Hon NICK GOIRAN: In which case, I move — 

Page 6, line 26 — To insert after “found” — 

not 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 
Postponed clause 7: Term used: high risk offender — 
The clause was postponed on 24 September 2019. 

Hon MICHAEL MISCHIN: Just with regard to clause 6 for a moment, I have an observation. I am trying to be 
helpful. Given that we have exposed an error in the current Dangerous Sexual Offenders Act, has that, to the 
minister’s knowledge, presented any problems to the department so far? Does it need some urgent correction? If 
it takes some six months or more after enactment for this legislation to be brought into operation, we would not 
want any difficulties arising out of the operation of the legislation through any inadvertent error. 

The DEPUTY CHAIR (Hon Dr Steve Thomas): Luckily on the first day back I am being very lax! 

Hon SUE ELLERY: I am advised that it has not presented an issue to date. I suspect the best way to describe it 
is that it is under live consideration, but it has not presented as an issue to date. 

The DEPUTY CHAIR: I would suggest, members, that we now need to address clause 7. 

Hon NICK GOIRAN: How will the use of the new phrase, “an unacceptable risk that the offender will commit 
a serious offence” impact on the existing test under the Dangerous Sexual Offenders Act for whether a court makes 
a continuing detention order or a supervision order? 

Hon SUE ELLERY: The short answer is that the test and the evidence do not change but the wording does. 
We touched on this a little earlier. The former Chief Justice raised concerns regarding the requirement that the 
Supreme Court find that an offender is a serious danger to the community under the Dangerous Sexual Offenders 
Act 2006. The characterisation of the Supreme Court’s satisfaction that an offender is a serious danger to the 
community actually detracts from the operative provisions of the act, so clause 7 has been reworded to provide an 
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alternative characterisation of the Supreme Court’s satisfaction, while preserving the existing test. This was done 
under the advice of the Solicitor-General to ensure that the threshold of the test was not altered by the amendments. 
Under this bill, if the Supreme Court finds that it is necessary to make a restriction order to ensure the adequate 
protection of the community from an unacceptable risk that the offender will commit a serious offence, it will do 
so. In the case of a supervision order, the risk of an offender committing a serious offence must be sufficiently 
mitigated to render the risk no longer unacceptable through the imposition of conditions with which the offender 
must comply. To put that another way, if an offender does not present an unacceptable risk that they will commit 
a serious offence, the Supreme Court will not make an order. 
Hon NICK GOIRAN: The government is asking us to be confident that the significant change in wording here—
significant by the government’s own admission in the document tabled earlier—will not have an impact on the 
test. Can the minister tell us, in respect of the existing test, how wide the variance by judges has been in determining 
whether a person is a serious danger to the community? In other words, the current test is a serious danger to the 
community; that is subject to the discretion of the judicial officer of the day. I am keen to know how wide that 
variance has been, because however wide it is, if I understand the minister’s rationale, we can expect it to be 
equally wide moving forward. 
Hon SUE ELLERY: I have tried to get as much information as I can to assist the honourable member. I do not 
think we will be able to give him the picture he is looking for. His question was: how wide is the variance applied 
by the courts? There is no summary of decisions, if you like, that could track a pattern. As should be the case, each 
application is determined on its merits and on the evidence pertinent to that particular person and to those particular 
circumstances. I can, though, advise the member that the Director of Public Prosecutions has advised that there 
have been no cases in which, when the case comes up for review the following year, the original decision has been 
overturned. There is no sense that the courts are determining that original decisions were wrong. We could take 
that to mean that there is a consistency in judgement, but I am not able to give the member some kind of analysis 
of the different circumstances, because each one of them is, quite correctly, judged on their particular circumstances. 

Sitting suspended from 6.00 to 7.30 pm  
The DEPUTY CHAIR (Hon Robin Chapple): We are dealing with the High Risk Offenders Bill 2019 in 
Committee of the Whole House and we are on clause 7. 
Hon Michael Mischin: That’s the “high risk serious offenders”, isn’t it? 
The DEPUTY CHAIR: Thank you for the interjection. 
Hon SUE ELLERY: Members might recall that there was a discussion about “under a custodial sentence” versus 
“a custodial sentence”. Following that discussion, during the break, the advisers did search the bill to determine 
whether “under a custodial sentence” is used in any other provisions. It does appear in clause 38. An offender 
under a custodial sentence may be in custody or on parole. If on parole, an application for a restriction order can 
still be made against the offender. However, clause 35(3) states that an application for a restriction order cannot 
be made under the bill in respect of a person who is in custody, unless there is a possibility that the offender may 
be released from custody within the period of one year after the application is made. A person may be in custody 
for a serious offence, which is in paragraph (a) of the definition of “serious offender under custodial sentence”, or 
for some other offence when the custody immediately followed the discharge of a custodial sentence for a serious 
offence, which is in paragraph (b) of the definition of “serious offender under custodial sentence”. The custodial 
sentence in question may be one of a number of different kinds dealt with by the definition of “under a custodial 
sentence”, a term which only appears outside clause 3 in clause 38. While the application is pending, the offender 
may cease to be under a custodial sentence. Clause 38 simply provides that the application may nevertheless 
proceed. That is for the purposes of closing the loop. 
Hon Michael Mischin: So that reference in clause 38 is correct? 
Hon SUE ELLERY: Yes. 
Hon NICK GOIRAN: Before the adjournment, the minister was responding to my question about the variance 
by judges in applying the existing tests on whether a person is a serious danger to the community. As I recall, the 
response provided was that there is no table or document that has been prepared that necessarily has tracked that 
variance in the decisions that have been made by the judiciary with respect to the existing test. Is the minister in 
a position to indicate to the chamber what is considered to be a serious danger to the community? 
Hon SUE ELLERY: I am not sure where the member is heading, but perhaps this might help. Serious danger to 
the community is not a matter for the discretion of the court. The court must make a finding of fact having regard 
to the matters in section 7 of the act, and those matters do not materially change. The different wording in 
clause 7(1) more clearly expresses the reasoning process required of the court by using active rather than passive 
language. Instead of the court having to be satisfied that if the person were not subject to a continuing detention 
order or a supervision order the person would commit a serious sexual offence, the court must be satisfied that it 
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is necessary to make a restriction order in relation to the offender to ensure adequate protection of the community 
against an unacceptable risk that the offender would commit a serious offence. The different wording used in 
clause 7 does not alter the concept in section 7 of the Dangerous Sexual Offenders Act, but better expresses the 
reasoning processes the court has to follow. 
Hon NICK GOIRAN: Is it the case that the government says that a Western Australian who is a serious danger 
to the community is the same as a person who poses an unacceptable risk that they will commit a serious offence? 

Hon SUE ELLERY: I think we are back where we started on clause 7. I want to reiterate the point that the test 
and the evidence have not changed, but the wording has. If the question is: does a person who under the DSO act 
met the test still meet the test under this legislation? The answer is yes. 
Hon NICK GOIRAN: Are all dangerous sex offenders intended to be captured by the bill before us? 
Hon SUE ELLERY: Those serious sexual offenders who meet the DSO test will meet the test under the high-risk 
offenders legislation before us. 
Hon NICK GOIRAN: So everyone who is declared to be a dangerous sex offender as at 11 February 2020 also 
will be considered a high-risk offender under what will be the High Risk Serious Offenders Act 2019. That makes 
sense, because it would be a real concern if that were not the case. What about violent offenders? Will all violent 
offenders also be captured by this term? 
Hon SUE ELLERY: Nothing has changed in the test and the evidence required. The dangerous sexual offenders 
provisions applied to dangerous sexual offenders, and we had a discussion earlier about whether that includes 
violence, but the test and the evidence has not changed. 
Hon MICHAEL MISCHIN: I appreciate the minister saying that, but I am a little perplexed about why the language 
has changed and why some additional elements appear to have been introduced into that test. Just as an example, 
the second reading speech from the Attorney General in the other place on 26 June last year specifically states — 

The term “high-risk offender” and the test for the Supreme Court to determine whether an offender 
is a high-risk offender appear in clauses 3 and 7 of the bill. The bill is not intended to change the test 
under the Dangerous Sexual Offenders Act for whether the court makes a continuing detention order or 
a supervision order. 

That does not appear in the minister’s second reading speech. The minister now assures us that the test is the same, 
but there are some departures from the wording of the test in the Dangerous Sexual Offenders Act. Section 7(1) of 
the Dangerous Sexual Offenders Act states — 

Before the court dealing with an application under this Act may find that a person is a serious danger to 
the community — 

“Serious danger to the community” has the meaning given to it in section 7 — 
the court must be satisfied that there is an unacceptable risk that, if the person were not subject to — 

I paraphrase, a restriction order — 
… the person would commit a serious sexual offence. 

It has to be on the basis of acceptable and cogent evidence and to a high degree of probability. Those things are 
common, but that is the test. Then, in accordance with section 17 of the act, if the court finds that the offender is 
then, on the basis of that test, a serious danger to the community, the court has to decide whether to make an order, 
either a custodial or a supervision order. In accordance with section 17(2) — 

… the paramount consideration is to be the need to ensure adequate protection of the community. 
Clause 7 states that an offender is a high-risk offender—let us say a high-risk serious offender to keep it consistent—
and it is necessary to make a restriction order if the court finds that it is satisfied by acceptable and cogent evidence, 
as is common, and to a high degree of probability, as is also common. It is not that there would be satisfaction of an 
unacceptable risk that a person would commit a serious sexual offence, but that it is necessary to make a restriction 
order to ensure adequate protection of the community against an unacceptable risk that the offender will commit 
a serious offence. What is not in the Dangerous Sexual Offenders Act at the moment is the requirement that it be 
necessary to make an order, or adequate protection of the community at that stage of making the order. In the 
Dangerous Sexual Offenders Act, once one has classified a person in a particular way, then a choice of orders 
comes up. That is a consideration. Adequate protection seems to be a consideration at that stage, once one has 
already found that the person falls within the act and poses that sort of a threat. In this test, it is part of the threshold. 
There are a couple of departures, it seems to me, in the way that clause 7(1) of the now High Risk Serious 
Offenders Bill is framed in comparison with the current combination of sections 7 and 17 of the Dangerous Sexual 
Offenders Act. The minister is assuring us that there is no difference; the wording is different, but it all amounts 
to the same thing. The Attorney General made that assurance in his second reading speech in the other place. 
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Presumably, there is some advice. The minister mentioned that the Solicitor-General’s advice was received on this 
matter. Did he formulate the wording that is to be used in clause 7? 
Hon SUE ELLERY: I am going to seek the Deputy Chair’s assistance. We had a debate about this element, why 
the language has changed and why our position is that there is no substantial loss of the power, in clause 1. I do 
not mind having it in clause 1 or 7, but now we are having it in both. We canvassed this and I wrote down what 
the member said that he wanted to address in his most recent contribution, which was why the language has 
changed. I just want to make the point: we have already canvassed in clause 1 why the language has changed and 
the basis of that change. The position remains the same. The test and the evidence have not changed. 

The last bit that the member asked was about the State Solicitor’s Office advice, and I will check on that, but we 
are talking about the same things that we were talking about in clause 1. 
The advice I have been given in response to the last bit is that the provisions were drafted by Parliamentary Counsel. 
Parliamentary Counsel accepted advice from the Solicitor-General, but the drafting was done by the 
Parliamentary Counsel’s Office.  
Hon MICHAEL MISCHIN: We may have gone through a general debate about why the wording had changed, 
but I am putting to the minister some specifics about not only the stage at which certain elements are to be 
considered by a court, but also the introduction of a new element in clause 7 that is not present in the current test 
in sections 7 and 17 of the Dangerous Sexual Offenders Act. It is my concern that, in fact, it will make it more 
difficult for a court to bring someone within the scope of the act than is currently the case, at the expense of safety 
to the community. I would like to know why it is said that there is no difference even though additional words will 
be inserted and the order in which the court is meant to consider these matters will change. The minister has assured 
us that there was advice from the Solicitor-General about the drafting by Parliamentary Counsel. Is the government 
prepared to table the advice that the test has not substantially changed? The Attorney General has a habit of telling 
the world that he has legal advice to support whatever he says. He does not table it, which is fine. Legal professional 
privilege ought to be maintained. Except, sometimes he does table it when it suits him. My concern is that he may 
have received advice but has either misunderstood it or has decided to ignore it. Are we able to satisfy ourselves 
by having a look at the advice that has been received from the Solicitor-General that assures us that this test that 
has been framed by the government for these purposes is not, in fact, a more stringent test than is currently in place 
and will not exclude certain offenders who would otherwise be included? 
Hon SUE ELLERY: For the benefit of the house, the question, if I may paraphrase, that I understood the honourable 
member to be asking was, essentially, whether there was a change in the steps or a change in the threshold, and 
whether any of the provisions written in the new form will make it harder for the court to apply these provisions. 
Also, why do we say there is no difference and what advice did the government receive about the test not changing? 
The language in section 7(1) of the Dangerous Sexual Offenders Act is that “there is an unacceptable risk that … 
the person would commit a serious sexual offence”. In the bill that is before us today, the language is “an unacceptable 
risk that the offender will commit a serious offence”. The degree to which that must be shown will be the same. 
The advice from the Solicitor-General, the Director of Public Prosecutions and Parliamentary Counsel is that the 
version before us in the bill today is a more affirmative way of expressing it. The threshold and the effect remain 
the same. It will not be harder for the court to apply the provisions in the legislation before us now. There is not 
one single document that I can give the member in which the Solicitor-General has written, “Here is my considered 
opinion on matter X.” I am advised that the Solicitor-General was involved and engaged throughout the process, 
so I do not have a single bit of advice that I can give the honourable member that says, “Here is a note about when 
he was asked to consider it.” He was involved throughout the process. 
Hon NICK GOIRAN: What risks have the government been advised of in changing the serious danger to the 
community test to the high-risk offender test? 
Hon SUE ELLERY: The best advice available to me is that there are no risks. Bearing in mind that this legislation 
went through several drafts, there may have been some discussions early on that if something is expressed this 
way rather than that way, that may not achieve the policy outcome. However, the government has not been advised 
of any risks with the language that is before us in the legislation. 
Hon MICHAEL MISCHIN: I suppose it is apposite that at this stage I move the amendment standing in my 
name. I move — 

Page 6, line 30 — To delete “high risk offender” and substitute — 
high risk serious offender 

This will keep it consistent with the other terminology in the bill. 
Hon SUE ELLERY: We agree. 
Amendment put and passed. 
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Hon AARON STONEHOUSE: I move — 
Page 7, line 1 — To delete “to a high degree of probability,” and substitute — 

beyond reasonable doubt, 
I canvassed this in the second reading debate, but, essentially, this is a question of justice and procedural fairness. 
If we propose to deprive someone of their liberty, to detain them—potentially indefinitely—it seems only right 
and only fair that the same standard of proof that was used to put them in jail in the first place is used again when 
we further deprive them of their liberty. It would ensure consistency with existing principles of justice. It is not 
a difficult concept to understand. Beyond reasonable doubt is this same standard of proof that we use in criminal 
trials, and so I merely seek to preserve and retain that in the provisions used for the ongoing detention of a prisoner. 

Hon SUE ELLERY: I certainly understand the intent of the honourable member in moving this amendment. I note 
that his commentary in support of his amendment went to the standard of proof in existing criminal matters. He is right 
when it comes to establishing whether something happened in the past. But what the court is doing in the circumstance 
is predicting the future. The court has to determine the level of risk, and that is not something that one can necessarily 
establish as a statement of fact by relying on the standard of proof that the member talked about in existing criminal 
proceedings. It is a predictive process. Even with the most persuasive evidence before the court, it would not be possible 
to meet that standard, because we are asking the court to make a determination about something that has not happened 
yet; therefore, applying the standard of proof that the member is talking about, in this sense, would not be achievable 
even with the most persuasive evidence. For these reasons, the government cannot support the amendment. 
Hon AARON STONEHOUSE: I do not want to take up everybody’s time, and I thank the minister for the full answer 
that she provided. She expressed the government’s position quite well, but I think it illustrates the very need for my 
amendment. We are talking about detaining somebody for an act that they have not committed yet that they may 
perhaps commit. In those instances in which someone has not committed a crime, I think it is absolutely necessary to 
have a very high standard of proof. In those instances, we are talking about a sort of pre-crime–type scenario. It only 
makes sense to be rigorous, to be absolutely certain beyond reasonable doubt that that person is likely to commit 
a serious offence going forward. I am mindful that I am likely in the minority in that view, so I will not belabour the 
point. But I think it is worth having this discussion when we are talking about further depriving someone of their liberty. 
Hon MICHAEL MISCHIN: I understand Hon Aaron Stonehouse’s concerns and how he is approaching this 
issue. I have sympathy for the problem that he is wrestling with, which is fundamental to this sort of legislation. 
This will deprive someone of their liberty whether it by way of detention or restrictions on their movements when 
they have not committed a substantive offence, but on the basis of their propensity to be a danger to the community, 
however that danger is framed. The test that does reflect that in the current Dangerous Sexual Offenders Act of 
satisfaction by acceptable and cogent evidence and to a high degree of probability is the same, and I think is probably 
about as high as one can put that sort of a test. I understand what he is driving at, but as the minister has pointed 
out, the criminal standard of “beyond reasonable doubt” is more suited to a finding of fact. All offences under the 
Criminal Code have elements that need to be proved in order to establish that offence and liability. Each of those 
elements, unless there is a statutory change to the burden of proof, are to the level of satisfaction of beyond reasonable 
doubt by the fact-finding tribunal. Therefore, one is looking at satisfaction beyond reasonable doubt of a fact. Here 
we are looking at a risk assessment, and we cannot, with respect, be satisfied beyond reasonable doubt of something 
that is predictive and an assessment of a risk. On the balance of probabilities, it can be a variety of tests, but is not 
the same as proving a fact and that is where the difficulty lies. Proof beyond reasonable doubt, which is being 
suggested, is more suitable to the finding of facts either directly or by way of inference but not a level of certainty 
of what can or will happen in the future. We cannot be satisfied beyond reasonable doubt that something will happen 
in the future. That is why, although we have sympathy for the concerns of Hon Aaron Stonehouse, the opposition 
cannot support him in this. I note that there is a consequential amendment at 3/82, which seeks to reframe the 
provision to accommodate the change that the honourable member is hoping to make to this provision and to 
recognise it as an exception to the other standards in legislation. That will have to be addressed in due course, but 
we cannot support what is proposed in this amendment. 
Amendment put and negatived. 
Hon MICHAEL MISCHIN: I want to test a proposition with the minister and it is based on a dorothy dix–type 
question asked in the other place of the Attorney General on 26 June 2019 in which the member for Morley, 
Ms Sanderson, referred to the McGowan Labor government’s commitment to keeping the community safe through 
tougher laws on high-risk violent offenders. I should add that “violent offenders” was the way she framed it. She 
asked the Attorney General to outline for the benefit of all how the government’s high-risk offenders legislation 
will deliver on that commitment and help to protect Western Australians from those who pose an unacceptable 
risk to the community. The Attorney General went through a particular case of a guy called Raymond Phillips and 
referred to a newspaper report on 25 May. It appears from the newspaper report—I will not go into all the detail 
of it—that there was a brutal assault on his partner and certain injuries were suffered. He appears to have been 
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charged with and convicted of aggravated assault, endangering life and assaulting police. According to the 
Attorney General, the judge jailed Phillips for over eight years, before the judge apologised to him, saying that she 
could not imprison him for more. The Attorney General repeated that she apologised to him, which is a bit 
remarkable. I would have thought that if a judge is sentencing this sort of a brute to over eight years, the last thing 
they would do is say, “I’m sorry”, but there we are. He said that with the passage of this bill through Parliament, 
this person would be a “prime candidate”. I presume he means that he would be a prime candidate for an 
application for a continuing detention or supervision order to be made against him. As he has been sentenced for 
over eight years, I can only assume that the Attorney General is trying to tell us that there would be indefinite 
detention at the end of that. Perhaps the minister can help us out with that. The Attorney General went on to say — 

Other people who would fall within the ambit of this legislation, for example, are members of outlaw 
motorcycle gangs. We know from the police that they are not gangs for riding motorcycles together; they 
are deeply entrenched criminal organisations. When one of these bikies is imprisoned for their violent 
crimes or their drug crimes, they will be assessed as to whether their loyalty remains to a criminal 
organisation upon release. If they are still a loyal member of an entrenched criminal organisation, it will 
be up to a Supreme Court judge to determine the likelihood, or otherwise, of that person committing 
a further serious criminal offence. 

We are talking here of violent crimes or drug crimes and the likelihood of a further serious offence. The 
Attorney General went on to restate the McGowan government’s commitment to reducing the number of victims 
in our community and protecting victims and the community at large from the likelihood of further violence by 
psychopathic criminals. It introduces into that a number of elements—psychopathic criminals for a start, but also 
an assessment of people’s allegiances to an outlaw motorcycle gang as a factor that will allow a Supreme Court 
judge to make the decision about whether they will commit further serious criminal offences such as violent ones 
or drug offences. Is that consistent with the minister’s understanding of the sort of behaviour that will be captured 
by this bill or is it, as usual, the Attorney just saying whatever comes into his head that might appease the crowd? 
Hon SUE ELLERY: I do not accept the characterisation put by the honourable member in his last few comments. 
The honourable member is aware that I represent the Attorney General in this place. I am not the Attorney General. 
I do not have in front of me the Hansard that the honourable member appeared to be referring to, but in any event 
I am not in a position to provide the honourable member with insight into what the Attorney General was thinking 
at the time that he gave that answer. I am happy to let him know that the honourable member has a query about it 
and refer that to him, but I am not in a position to provide the honourable member with any information about that. 
I cannot do that. 
Hon MICHAEL MISCHIN: I understand that. 
Hon Sue Ellery: Trying it on. 
Hon MICHAEL MISCHIN: I am concerned that once again things are being said for public consumption that 
are not being reflected in the legislation that is claimed to be a commitment. We had that with the dangerous sexual 
offenders amendments when things were said in opposition, and I will get to a few more in due course when we 
get to the relevant provisions of this legislation. Once again, and in response to what is plainly an invitation to 
spruik the wonders of what he is doing, the Attorney General is pretty loose with his language and the concepts. 
I also have difficulty understanding what goes on in that mind, so I can sympathise with the minister. I do not want 
to make it too hard when I am trying to explain these sorts of things. I could write a book on it, I suppose. I think 
they do—it is DSM something!  
The reference I have is Wednesday, 26 June 2019. Question without notice 527 asked by Ms Amber-Jade Sanderson, 
the member for Morley, of the Attorney General is headed “High-risk Violent Offenders—Legislation”. I would 
not mind when we get back, because this will not finish today, some indication of the extent to which this brute 
Phillips would fall within the legislation and also how the comments about bikie gangs and the like are relevant. 
Assessing whether someone is a member of an entrenched criminal organisation does not seem to me to be a criterion 
in clause 7 for assessment and eligibility for an order, but perhaps the minister can enlighten us and satisfy the 
public as well. Otherwise, I have no further questions on clause 7. 
Postponed clause, as amended, put and passed. 
Postponed clause 8: Objects of this Act — 
The clause was postponed on 24 September 2019. 
Hon NICK GOIRAN: Clause 8(b) states — 

to provide for continuing control, care or treatment of persons of a particular class. 
How is “particular class” defined? 
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Hon SUE ELLERY: It is the same language that appears in the long title and in the objects of the Dangerous Sexual 
Offenders Act. It is not defined in this High Risk Offenders Bill, but it is a lift from the DSO. 
Hon NICK GOIRAN: This is not the first time that the response from government has been that, in effect—my 
paraphrasing—“The government has cut and pasted what already existed and put it in the High Risk Offenders 
Bill 2019.” That was not my question. My question is: How is “particular class” defined? If it is not defined within 
the statute itself, where does one go to ascertain what the particular class is? 
Hon SUE ELLERY: The member is well versed in reading legislation and he will know that he would read this 
in the context of the rest of the act, so he would go to the other sections of the act that refer to which class of people 
are covered by this act. In the first answer I gave Hon Nick Goiran, I did say that it was not defined in the act. I did 
answer that question. He would read this clause in the context of the whole of the provisions of the act where it 
spells out who is eligible, if I can use that word, or who is captured, for consideration of these orders. 
Hon NICK GOIRAN: Which class of Western Australian persons would be captured? 
Hon SUE ELLERY: It is for those who have been deemed high risk, now serious, offenders under the provisions 
of the bill. 

Hon NICK GOIRAN: Will there be any problem in clause 8 if we said that the objects of this act are — 
(a) to provide for the detention in custody or the supervision of high risk serious offenders to ensure 

adequate protection of the community and of victims of serious offences; and 
(b) to provide for continuing control, care or treatment of high risk serious offenders? 

Hon SUE ELLERY: Deputy Chair, we might just take a moment. The advice at the table is that no harm is caused 
by adding those words, but we are loath to do that without advice from Parliamentary Counsel, so we will see if 
we can quickly get it. We will accept the amendment on the basis that the advice available to us—not from 
Parliamentary Counsel’s Office but from others—is that it does no harm. The member has not yet formally moved 
the amendment. It is in two parts. 
Hon NICK GOIRAN: I move — 

Page 8, line 11 — To delete “persons of a particular class” and substitute — 
high risk serious offenders 

Amendment put and passed. 
Hon NICK GOIRAN: I move — 

Page 8, line 15 — To delete “persons of a particular class” and substitute — 
high risk serious offenders 

Amendment put and passed. 
Postponed clause, as amended, put and passed. 
Postponed clause 9 put and passed. 
Postponed clause 10: Application of Bail Act 1982 — 
The clause was postponed on 24 September 2019. 
Hon NICK GOIRAN: Last year we saw the situation in which dangerous sex offender Edward Latimer had been 
released on bail while his alleged breaches were being considered. Does clause 10 allow these offenders access to 
the privileges contained in the Bail Act? 
Hon SUE ELLERY: I think the member asked whether a person who has contravened a supervision order is 
captured under the provisions in the Bail Act. The Bail Act does not apply to anyone detained under this bill unless 
they are in custody and charged with contravening a supervision order. For example, Latimer contravened 
a supervision order, so the provisions in the Bail Act apply. 
Hon NICK GOIRAN: That is right. That goes to the very heart of my concern. In the case of Latimer, I do not 
think the provisions should apply. I think that was the view of the community. Was consideration given to removing 
all applications of the Bail Act to persons detained under this bill once enacted?  
Hon SUE ELLERY: The question was: did the government give consideration to effectively changing the provisions 
with respect to bail and who is captured by bail? Yes, the government gave consideration to that, but I will read 
out the whole reason why we cannot support the member’s amendment. It was considered. The amendment that is 
not yet moved that is on the supplementary notice paper is to amend clause 10 to read — 

The Bail Act 1982 does not apply to a person detained under this Act. 
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This means that a person detained for any reason under this bill would not be considered for bail. The current 
construction of the clause makes it clear whom the Bail Act applies to. Firstly, the Bail Act applies to a person who — 

(a) is charged with, and is in custody in relation to, an offence under section 33 — 
Which deals with electronic monitoring and curfew requirements — 

or 80 … 
Which deals with contraventions of a supervision order. That is outlined in clause 10(a). Secondly, the Bail Act 
applies to a person who — 

(b) is not detained under this Act for some other reason. 
An example of such would be when a person subject to a supervision order is charged with another offence that is 
not a breach of the supervision order. By virtue of this, clause 10 is also saying that the Bail Act does not apply to 
a person who is the subject of a continuing detention order. We cannot support the amendment because it purports 
to deprive a court of the capacity to grant bail to a person in circumstances in which an accused person is entitled to 
the presumption of innocence, and the power to detain a person in custody pending trial is ordinarily subject to the 
supervisory jurisdiction of the courts to grant bail. In any event, based on the advice of the former Solicitor-General, 
the government is of the view that any such amendment would be invalid. Although the honourable member has 
flagged his intention to move that amendment, I draw his attention to clause 115, which carries across the presumption 
against bail that exists in the Dangerous Sexual Offenders Act 2006, meaning that a person breaching a supervision 
order can be released on bail only if there are exceptional circumstances about why the accused should not be kept 
in custody. 
Hon MICHAEL MISCHIN: This once again goes back to the debate that we had with the Dangerous Sexual 
Offenders Legislation Amendment Bill 2017. I remind members that when in opposition, our current Attorney General 
made a big play about what needed to be done to protect the community. One of those things was that if anyone 
was charged with breach of a supervision order, they should stay in jail; they should not have bail until that 
allegation of breach is dealt with. He was emphatic about that, and he complained constantly that the government 
of the day was abrogating its responsibilities and being weak because it would not do that. Indeed, he demanded 
at one stage that the Minister for Police at the time ought to go to the Commissioner of Police and require the 
Commissioner of Police to oppose bail in those sorts of cases. He complained that I was not doing that and appealing 
decisions. He said all sorts of things, which gets back to my earlier observation about how he tends to shoot his 
mouth off without knowing what he is talking about, and without regard to the consequences, in the most dishonest 
fashion. Other instances will come up. I turn the minister’s attention to her own party’s law and order platform. 
Page 6 states — 

• A McGowan Labor Government will introduce changes to the dangerous sex offender’s laws 
to protect the community. 

It calls it a community supervision order, not a supervision order, but be that as it may. One of the things that was 
promised that a McGowan government would do, that the former Liberal government was negligent in not doing, 
was this. It states — 

WA Labor will cease the immediate re-release into the community by providing that there will be no bail 
applicable to dangerous sex offenders against whom there is a credible allegation they have breached 
a Community Supervision Order. This means they will remain in custody until the allegation of breach 
has been dealt with by the Supreme Court. 

Once again, the government comes along and says, “Sorry, we can’t do that, actually, because it won’t be valid”, 
and all the reasons that were ridiculed back in the day when it suited members opposite are now precisely the 
reasons they are not doing what they promised. I have yet to hear our Attorney General correct the record and 
explain why he shot his mouth off, wound up the public, distressed the public and exploited their fears in these 
matters, and then has come along in his mealy-mouthed fashion saying, “Oh no, we can’t do that. It’s invalid—
unconstitutional. That’d be overturning the presumption of innocence, no less.” I quote — 

WA Labor will cease the immediate re-release into the community by providing that there will be no bail 
applicable to dangerous sex offenders — 

Now read, “high risk serious offenders” — 
against whom there is a credible allegation they have breached a Community Supervision Order. This means 
they will remain in custody until the allegation of breach has been dealt with by the Supreme Court. 

If a high-risk serious offender breaches a restriction order of supervision, will they remain in jail until the allegation 
of the breach is dealt with by the Supreme Court, and have no bail—yes or no? 
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Hon SUE ELLERY: If we put aside the shadow Attorney General’s feelings about the Attorney General and the 
public utterances of the Attorney General — 
Hon Michael Mischin: This is your policy. 
Hon SUE ELLERY: I have the floor. 
The DEPUTY CHAIR (Hon Matthew Swinbourn): Member, you asked her a question and she is trying to 
address it for you. Allow the minister to finish her response, please, without interjection. 
Hon SUE ELLERY: Let us put aside the views of the shadow Attorney General about the public utterances of 
the Attorney General, put aside the judgement of the shadow Attorney General that the Labor government has not 
met its election promises and talk about the matters before us in the bill. During the debate on clause 1, we had 
a debate about whether my view was that we had met or not met our election commitments. It is the government’s 
view that we have. Everyone else in the community, including members in here, are free to reach their own judgement 
that we have not. That is the member’s judgement to reach, and the community will make that judgement in due 
course as well and make a judgement accordingly. If we put that to one side, the question that goes to the content 
of the clause before us right now is about bail. The answer to the question that the member eventually asked is: it will 
depend on the findings of the court. 
Hon MICHAEL MISCHIN: It is not just the Attorney General’s utterances. This is a document in Labor red that is 
headed, “WA Labor Law Reform Initiatives: A Fresh Approach for WA.” It is WA Labor policy from January 2017. 
Let us steer clear of the policy bit, but I just want to ask this question, which is a simple yes or no: Does this bill 
provide that there will be no bail applicable to dangerous sex offenders against whom there is a credible allegation 
they have breached a supervision order? Does it provide that there will be no bail in those circumstances or does 
it allow for the possibility of bail? 
Hon SUE ELLERY: I am not sure how to answer it any other way than I already have. 
Hon Michael Mischin: Just a yes or no. 
Hon SUE ELLERY: I hear the honourable member asking me to give him a yes or no. The answers are mine to 
give, and I have outlined the provisions when the Bail Act will apply and provided an answer to the last question 
he asked about the application of bail.  
I cannot answer the question in any way other than the way I have. I see the member holding up a document and 
saying to me, “This is your policy document”, and I make the point that I have made most recently in the last few 
minutes and that I made in the clause 1 debate. I appreciate that his judgement is that we have not honoured our 
election commitment, but the government’s view is that we have. We are not going to be able to resolve that issue 
one way or the other. 
Hon MICHAEL MISCHIN: Out of all that, the bit that I gleaned was that the Bail Act will apply and there will 
be a possibility of bail. 
Hon Nick Goiran: The commitment has not been reached. 
Hon MICHAEL MISCHIN: That is for others to decide, because apparently black does mean white and day can 
be night, and saying, “There will be no bail applicable, but bail may be provided” is keeping an election commitment. 
Have I misinterpreted anything, minister? Is the minister happy with that? 
Hon Sue Ellery: I’m happy with my answers. 
Hon MICHAEL MISCHIN: I am sure the minister is. So, bail will be applicable to dangerous sex offenders 
against whom there is a credible allegation they have breached a supervision order if the court says that they can 
have bail. I am satisfied with that. 
Hon NICK GOIRAN: The document that the minister tabled earlier today—the comparison of provisions provided 
by Parliamentary Counsel’s Office—alerts us to the fact that this particular provision, which is clause 10 of the 
now High Risk Serious Offenders Bill 2019, has some minor wording changes to that which is found in section 5 
of the Dangerous Sexual Offenders Act 2006. Can the minister indicate to us what that minor wording change is 
and, in her view, whether it is what was required in order to give effect to that — 
Hon Sue Ellery: Sorry; I have people talking at me. Can you ask the question specifically again? 
Hon NICK GOIRAN: Yes; no problem. I am talking about clause 10 and the document that the minister tabled 
earlier today that indicates that clause 10 has some minor wording changes in contrast with section 5 of the 
Dangerous Sexual Offenders Act. I am interested to know, firstly, what the minor wording change is and, secondly, 
whether it is the position of the government that that minor wording change is what was required to give effect to 
the election commitment. 
Hon SUE ELLERY: I am advised that the minor change is the reference to the clause numbers. In respect of the 
question about whether the government says the reference to those clause numbers of itself gives effect to the 
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election commitment, the answer is no; we rely on clause 115, which I referred to when I gave the member the 
answer a little earlier. 
Hon NICK GOIRAN: When the minister says “the clause numbers”, which clause numbers are we talking about? 
Hon Sue Ellery: It is clause 33. 
Hon NICK GOIRAN: It is the reference to clauses 33 and 80. 
Hon Sue Ellery: Yes. 
Hon NICK GOIRAN: Earlier, the minister mentioned that she has some advice to indicate that what is proposed 
in my amendment, which is yet to be moved, would be invalid. Is that advice about the deletion of clause 10(a) or 
clause 10(b) or both? 
Hon SUE ELLERY: It is clause 10(a). 
Hon NICK GOIRAN: I seek some explanation of that answer because I thought the minister would have said 
clause 10(b). As I understand it, clause 10(b) refers to a person being charged for some matter, whether it is 
Mr Latimer or somebody else, that is unrelated to high-risk serious offenders. I would have thought that if one was 
going to say that a person cannot access bail for something unrelated to high-risk serious offenders, they might 
say that that would be invalid, but that is clause 10(b). Clause 10(a) refers to matters to do with offences under this 
particular legislation, in particular clauses 33 and 80. We are carving out clauses 33 and 80 and saying that these 
particular provisions are so special that we really must allow them to have access to bail, but if they breach anything 
else to do with this legislation, sorry, they cannot access bail. Can I get clarification of that because I am not 
confident that clause 10(a) would be invalid; I would have thought it would be clause 10(b)? 

Hon SUE ELLERY: The answer I gave the member before is that it was clause 10(a), and paragraph (a) is the 
key part, because it goes to the offence. However, obviously, we need to read paragraphs (a) and (b) together. The 
provision provides that the Bail Act does not apply to a person detained under the act except if they have been 
charged under clause 33 or clause 80 and are not under a custody order. If someone is otherwise detained under 
the act—that is, under a custody order—the Bail Act does not apply, so the provision against bail, in my non-lawyer 
language, is the default; bail is in exceptional circumstances. 
Hon NICK GOIRAN: As clause 10 on page 8 currently reads, it really does not have anything to do with other 
offences unrelated to high-risk serious offenders. If a person is a high-risk serious offender, commits some other 
kind of crime and is charged, and that charge has nothing to do with an offence under what will be the High Risk 
Serious Offenders Act, I see nothing in clause 10 that says that that person can access bail. My reading of clause 10 
is that a person can access bail only if they have breached clause 33 or clause 80, and at the time that they have 
breached one of those two clauses, they have not breached anything else under this legislation. They may well 
have committed all kinds of other crimes, but that is the only person who can access bail under this legislation. 
My questions are: Why is it valid for us as a Parliament to say that high-risk serious offenders cannot under 
any circumstances access bail if they commit an offence under any other provision in this legislation except for 
clauses 33 and 80? What is so special about clauses 33 and 80 that if we were to remove the right to bail, the advice 
from government is that that would be invalid? There must be something very special about the offences under 
clauses 33 and 80. That is what I am seeking clarification on. 
Hon SUE ELLERY: If honourable members cast their minds back, they will remember we had a similar debate 
when we were considering the dangerous sexual offenders legislation. It is not valid to remove access to bail in its 
entirety. That would not be valid. To build into a piece of legislation a presumption against bail is valid. To go to 
the next step, which is the effect of the amendment that the member has not yet moved but is on the supplementary 
notice paper, is the issue that we say would be invalid, because it would completely remove access to bail. 
Hon NICK GOIRAN: Under the bill before us, the now High Risk Serious Offenders Bill 2019, how many offences 
are there in this bill that a high-risk serious offender would be capable of contravening? 
Hon SUE ELLERY: Only those that are offences under clause 33 or clause 80. 
Hon NICK GOIRAN: The only other offence that I can quickly see in this bill is found at clause 23, and that would 
plainly not be relevant to a high-risk serious offender. I just want to be sure that those are then the only three clauses 
of this bill that deal with the offences—clauses 23, 33 and 80?  
Hon SUE ELLERY: That is correct. 
Hon NICK GOIRAN: I take it, then, that the explanation for why it would be invalid to pass the amendment that 
I have proposed is because we are talking about potential charges arising out of offences under this very legislation. 
In the case of Mr Latimer or somebody like that, if they were to contravene an aspect of what will be the High Risk 
Serious Offenders Act 2019, they would be able to apply for bail and it would be a matter for the court. However, 
if they were to be charged with any other offence under the law of Western Australia, they would not be able to 
apply for bail; is that right? 
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Hon SUE ELLERY: If a person committed another offence that had nothing to do with these offences, they would 
be able to access the bail provisions as they stand now under the Bail Act. However, clause 80 would kick in because 
they would have breached clause 80. Under the provisions of this act, the presumption would be against bail 
because they would have breached clause 80. 
Hon NICK GOIRAN: I think this is my last question about clause 10. It may assist if we could be provided with 
an example of when the Bail Act would not apply. Through this dialogue we have worked out when the Bail Act 
would apply. For example, if a person is charged with an offence under clause 33 or clause 80. Nevertheless, 
clause 10 is here for a reason. It specifically states — 

The Bail Act 1982 does not apply to a person … 
What are those circumstances, or what is an example of a scenario in which a high-risk serious offender would not 
be able to access bail? 
Hon SUE ELLERY: A high-risk offender will not be able to seek bail from a continuing detention order or an 
interim detention order. 
Hon MICHAEL MISCHIN: Just to finally clarify then, clause 33 is essentially offences that are related to the 
wearing or installation of monitoring devices, and curfew requirements. Clause 80 is to do with contraventions of 
a supervision order. The government is comfortable with the validity of a provision that denies bail generally, but 
is providing an exception that will allow for bail in precisely the circumstances that its election law reform platform 
stated that it ought not be available. The government is saying that it cannot do that because it would be invalid 
for some reason. What is the reason that it would be invalid? I want to understand why, as Hon Nick Goiran 
has pointed out, there is a blanket prohibition with certain exceptions, but the exceptions are precisely those 
that the government, when it was in opposition, said bail should not be available. The government is saying it 
has to make bail available because otherwise it would be invalid. Why would that prohibition be invalid? There 
was a time when those charged with wilful murder were not permitted bail. What has changed? Why is it that the 
government cannot do what its election platform said it would do? 
Hon SUE ELLERY: This is a bit of a circular argument. We have had some discussion already about whether, in 
the view of Hon Michael Mischin and/or others, the provisions of this bill meet our election commitment. That is 
a judgement for him and others to make themselves. I have made the point a number of times that the advice given 
to the government is that the provisions that will be put in place providing that bail not be available in certain 
circumstances are valid. However, to go beyond that, for example, in the terms of the amendment moved by 
Hon Nick Goiran, would be invalid. I cannot express it any other way. We have had the argument. I appreciate 
that Hon Michael Mischin will form a different judgement and will articulate his views on that to the broader 
community. It is within his rights in a democracy to do that. However, I cannot explain it in any other way than 
I have explained it a number of times. 
The DEPUTY CHAIR: Member, I think you should perhaps reflect on what the minister has said about her 
position and direct your questioning towards something that might further elicit information about clause 10 of the 
bill, because I do not think she is going to give you the answer that you are looking for. 
Hon MICHAEL MISCHIN: She is not giving an answer at all. What is the reason for the invalidity? What is the 
legal basis for that invalidity? 
Hon SUE ELLERY: I am not able to say it any other way than I have in the second reading reply, a little in the 
clause 1 debate—I think, but I might be corrected on that—and at several points during this current debate. The 
position of the government is that the provisions that are set out in the bill are valid. To go beyond that is invalid. 
I cannot put it any other way. 
Hon MICHAEL MISCHIN: The government says it is invalid. Is there a case or a statutory provision that renders 
a blanket prohibition from gaining access to bail in specific circumstances invalid? Can the minister point to 
a case? Is there legal advice, a statute or something that the minister can point to, rather than simply saying that 
the government’s position is that it is invalid? 
Hon Sue Ellery: I have nothing further to add. 
Hon NICK GOIRAN: In respect of my prospective amendment 46/10, is it the government’s position that my 
amendment would give effect to the election commitment but cannot be supported because to do so would support 
an invalid provision? 
Hon SUE ELLERY: I make no judgement about what the member’s amendment might mean in the context of 
our election commitment. The government is satisfied that our election commitment is met by the provisions that 
are in the bill before us now. 
Hon NICK GOIRAN: With all due respect, minister, that is definitely untrue. Can I have a copy of the election 
commitment? The minister’s party decided to say that no bail would be available to certain individuals. Labor’s 
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document entitled “WA Labor Law Reform Initiatives: A Fresh Approach for WA” should have said a false 
approach for WA. This document’s subtitle is “WA Labor policy: January 2017” and page 6 states — 

WA Labor will cease the immediate re-release into the community by providing that there will be no bail 
applicable to dangerous sex offenders against whom there is a credible allegation they have breached 
a Community Supervision Order. 

I guess the question then is: is it the government’s position that clause 10 gives effect to that; and, if not, is it because 
another clause in the bill gives effect to that? Which clause ensures that no bail will be applicable to dangerous 
sex offenders against whom there is a credible allegation that they have breached a community supervision order? 
It is not clear to me that that is clause 10 at all and I cannot find another clause that gives effect to it. 
Hon SUE ELLERY: This is a very circular argument. I understand absolutely that the argument being put by 
Hon Michael Mischin earlier and Hon Nick Goiran now is that, in their view, the provisions in the bill before us 
now do not meet the terms of the election commitment, but I say that that is for the broader community to make 
a judgement about. The question before the chamber now is whether we accept the provisions in clause 10. The 
government says that this bill, in its totality, achieves our election commitment. People will make their own 
judgement about that. I cannot express that any other way. 
Hon NICK GOIRAN: If we expedite this bill and get this passed express pronto, it will need to go down to the other 
place for it to consider the amendments that this chamber has passed, which are growing by the clause. If we do that, 
what confidence can the Western Australian people have that no bail will be applicable to a Western Australian 
who is deemed by a Supreme Court judge to be a high-risk serious offender and against whom there is a credible 
allegation that they have breached a community supervision order? Is the McGowan government’s position that 
the people of Western Australia can have absolute confidence that no bail will be applicable to those people? 
Hon SUE ELLERY: The Western Australian community will make its judgement on the success or otherwise, 
the commitment or otherwise, of the McGowan Labor government to its election commitments and to addressing 
the serious issues that matter to Western Australians. They will make their own judgement on that, and they will 
use whatever information is available to them to make that judgement. That question does not go to the detail in 
clause 10 that is in front of us right now, and I am not able to answer the question in any other way. 
The DEPUTY CHAIR: Members, we are going in ever-increasing concentric circles. I can understand that the 
members asking their questions or making their points want to get to a certain point, and I can understand the 
minister’s point of view, but we do not seem to be making any progress. The question before the committee is that 
clause 10 stand as printed, so if we can focus our attention on what clause 10 says, maybe we will make some progress. 
Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chair. I pick up the point that Hon Nick Goiran made and was 
touched on by the minister that, in totality, the election commitment will have been met. Is the minister assuring 
us and the public—never mind about clause 10 specifically, but reading the bill as a whole — 
The DEPUTY CHAIR: Member, we are dealing specifically with clause 10, so please — 
Hon MICHAEL MISCHIN: We are — 
The DEPUTY CHAIR: Honourable member, I am speaking. We will specifically deal with clause 10; that is what 
we are dealing with. We are not dealing with election commitments; we are dealing with clause 10, so the member 
will confine his comments and questions to clause 10. 
Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chair, and I shall, but the point has been made that we 
cannot look at clause 10 in isolation on this question of bail. We need to look elsewhere as well. What I am seeking 
to ascertain—because we cannot go back to clause 10—is whether the government is saying that with or without 
clause 10, in the case of a high-risk serious offender against whom there is an allegation of a breach of a supervision 
order, they will not have bail if charged, and they will remain in custody until the allegation of breach is dealt with 
by the Supreme Court. Can the government say yes, that will happen once this bill is passed? 
Hon Sue Ellery: I have nothing further to add, Deputy Chair. 
Hon MICHAEL MISCHIN: That is not good enough. The minister can talk about how the public will make 
a judgement and all sorts of things, but it is a simple question. When this bill is passed, will someone who is 
a high-risk serious offender remain in custody until an allegation of breach has been dealt with? Will that happen? 
Hon Sue Ellery: I have nothing further to add. 
Hon NICK GOIRAN: I advise the committee that it is not my intention to move the amendment standing in my 
name at 46/10 on the supplementary notice paper. By way of brief explanation, I am concerned by the advice that 
has been given by the government that it could create some invalidity, and it is on the basis of that information, 
undocumented, that I am not willing to move the amendment at this time. I am entirely dissatisfied with the lack 
of information provided by the government to substantiate the basis upon which it alleges that it would be invalid. 
I am certainly not at all convinced that clause 10, or indeed any other clause in this bill, gives effect to the position 
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outlined in the election commitment. If anything, I am convinced that it does not do that and that the government 
has been exposed for distributing information to the people of Western Australia prior to the election that was 
false. All that is required is for the government to concede that at the time that it distributed that document, it did 
not have at its disposal the necessary legal advice that it needed to confirm whether it could do what it said it was 
going to do. That is all it needs to do. The arrogance of this government is so great. It has been exposed on this 
important point of bail. Under its watch, Mr Latimer was out there running around, causing chaos in the 
community, and he is not the only one of these dangerous sex offenders who has been released. The doors of the 
prisons have been opened and Mr Quigley and others have been there cheering on and allowing them out into the 
community. It is not the only time that that has happened. These are the same people who promised the people of 
Western Australia, “Rest assured, if you make Hon Mark McGowan your Premier, these people will not be able 
to access bail.” That was false. It is appropriate and it is a matter of honesty, integrity, transparency and 
accountability that when a government is caught out in that situation, it owns up. A simple acknowledgement of 
that would allow everybody else to move on. The reality is that people make mistakes. The problem with this 
government is that this is not the first time these types of errors have been made. When the people of 
Western Australia are misled on something as significant as community safety, they can be expected not to forget 
it. For those brief reasons, I will not move the amendment standing in my name at 46/10. I think it has served its 
purpose in confirming that the government has not met its election commitment. 
Postponed clause put and passed. 
Postponed clause 11: Proceedings under this Act — 
The clause was postponed on 24 September. 
Hon NICK GOIRAN: Can the Attorney General make applications under this legislation without the use of the 
Director of Public Prosecutions or the State Solicitor? 
Hon SUE ELLERY: Theoretically, yes. The intention is that he would not. 
Hon NICK GOIRAN: Could the Attorney General brief a private law firm and be represented by independent counsel? 

Hon SUE ELLERY: The answer is, theoretically, yes, but, as I said in answer to the other question that the 
member asked, the intention is that he would not. But theoretically, under the legislation, yes, he could. 
Hon NICK GOIRAN: Can the Director of Public Prosecutions make applications under this legislation or can 
she do so only when authorised by the Attorney General? 
Hon SUE ELLERY: The intention is that the Attorney General will issue a general authority, rather than on 
a case-by-case basis, and then the DPP will be authorised to make application herself. 
Hon NICK GOIRAN: Is it the case that in the absence of that general authority, the DPP cannot make applications 
under this legislation? 
Hon SUE ELLERY: That is correct. Without the authority, she cannot. 
Hon NICK GOIRAN: Can the State Solicitor make applications without approval from the Attorney General or 
will the State Solicitor also need one of these general authorities? 
Hon SUE ELLERY: It is the same. The Attorney General intends to issue a general order for the State Solicitor 
as well. 
Hon NICK GOIRAN: Could the Director of Public Prosecutions instruct the State Solicitor to represent her? 
Hon SUE ELLERY: No. Just to be clear, the question was: could the DPP get the State Solicitor to represent her? 
The answer to that is no. 
Hon NICK GOIRAN: Why is it necessary to specify that the State Solicitor can be represented by a legal practitioner, 
but it is not necessary to do the same with the DPP? 
Hon SUE ELLERY: I am advised that the Director of Public Prosecutions Act effectively provides that those 
authorised to act under that act can appear and represent the DPP. The State Solicitor does not operate under the 
same framework; therefore, they need to be represented. 
Hon NICK GOIRAN: That is fine, minister, but at the heart of my question is—sorry; you did answer earlier that 
the DPP could not instruct the State Solicitor to represent them. 
Hon Sue Ellery: Correct. 
Hon NICK GOIRAN: I am interested to know how clause 11 will change who can appeal. The context is the very 
high profile Latimer case that caused a lot of concern in the community last year. The minister will recall that the 
community was very concerned that Mr Latimer was being let out by the Supreme Court in circumstances in which 
the Supreme Court said it would even be possible for this dangerous sex offender to have approved access to sex 
workers. It boggles the mind about what was being considered at the time to agree to such an order. There were 
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calls within the community and, indeed by me at the time, last year, to say that the Attorney General needed to do 
something and that he should appeal. All I was doing at the time, Leader of the House, was applying the same standard 
that Mr Quigley was applying when he was in opposition and would repeatedly say that the Attorney General of the day 
should appeal things. What is good for the goose is good for the gander. Of course, Mr Quigley did nothing, as we now 
know. My question is: if clause 11 becomes operative, who will have the power to appeal these types of decisions? 
Hon SUE ELLERY: On behalf of the state, whichever entity made the application is the entity, be it the DPP or 
the SSO. It must be the same body that appeals. 
Hon NICK GOIRAN: If the Attorney General of the day is not happy with a decision that was applied for by the 
DPP or the State Solicitor’s Office, would the Attorney General be prohibited from appealing? 
Hon SUE ELLERY: The Attorney General cannot direct the DPP. The DPP is independent, so the Attorney General 
is not able to direct the DPP to proceed with a review or an appeal. 
The DEPUTY CHAIR: Members, noting the time, I shall report progress to the President.  
Hon MICHAEL MISCHIN: I ask your indulgence, Mr Deputy Chair, for a moment because it might assist 
progress tomorrow, if I advise that due to the amendments that have been passed today, I will abandon certain 
amendments on the supplementary notice paper: 24/46, 25/46, 27/48, 28/48, 34/68, 35/68, 37/68 and 38/68. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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